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by Mary Claire Mulligan

Throughout American history, jury nullification has
tracked public sentiment. However, courts have not al-
ways embraced the concept, usually holding that, al-
though it is within a jury’s power to nullify, the jury has
no right to be told of this power.

jury has the power to nullify the
Alaw—to refuse to apply it—by

voting for acquittal instead of
conviction, in spite of a defendant’s ap-
parent legal guilt. Sometimes called “ju-
ry independence,” nullification often is
based on a belief that the law, either gen-
erally or as applied in the specific case,
is unfair, and that a conviction would be
unjust. Nullification may result in out-
right acquittal or in a hung jury, which
is likely to be more common, inasmuch
as only one juror’s decision to nullify is
sufficient to cause a hung jury in a crim-
inal case.

The use of jury nullification has ebbed
and flowed since it was introduced in the
United States in 1735. Jury nullification
has provided a means by which jurors
may oppose unpopular laws and over-
reaching prosecutions. However, it is dif-
ficult to say definitively whether a “not
guilty” verdict is a result of nullification,
because the deliberative process is
deemed sacrosanct and the secrecy of
the jury room is rarely invaded.

This article discusses the history of ju-
ry nullification in the United States and
specifically in Colorado. It traces nullifi-
cation law, reviews studies regarding
why jurors nullify, and provides some
practical considerations for the criminal
lawyer.

Jury Nullification Arrives

In America
The defendant, an immigrant who
had been languishing in jail for months,

admitted his guilt but refused to name
his accomplices in exchange for leniency.
The prosecution’s evidence was over-
whelming. The victim was the Governor,
who promptly appointed two trial judges
to the case (as if one weren’t enough).
The original team of defense lawyers
had been disbarred as a “reward” for
their failed attempt to recuse the trial
judges. Now the client was looking for
new representation.

In the first documented case of jury
nullification in America, an elderly
Philadelphia lawyer named Andrew
Hamilton won this disaster of a case in
1735.1 The client was John Peter Zenger,
who was charged with seditious libel for
printing negative articles about the colo-
nial Governor of New York. The Zenger
case has been called the “first move in
the American Revolution.”

Many colonial New Yorkers consid-
ered the English Governor, William Cos-
by, to be greedy and corrupt. A group of
them founded a newspaper, The New
York Weekly Journal, primarily to oppose
Cosby and his policies, and Zenger was
hired as its publisher.? Much to Cosby’s
dismay, the Weekly Journal sold like hot-
cakes. To shut it down, Chief Justice
James DeLancey of New York, a Cosby
appointee, twice tried and failed to indict
Zenger for libel. The Governor then tried
to get the colonial legislature to order
Zenger’s prosecution, again unsuccess-
fully. Finally, Cosby’s hand-picked
“Council” issued a warrant for Zenger’s
arrest, and he was eventually charged
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by information—without a grand jury’s
review.

Unluckily for Zenger, DeLancey was
one of the trial judges. He disbarred
Zenger’s original defense team and ap-
pointed in its place a young lawyer of his
choosing. The clerk of the court and the
sheriff tried to pack the jury with Cosby
supporters.*

In a move worthy of Perry Mason,’ af-
ter the court-appointed counsel’s opening
statement, an elderly and bewigged law-
yer was helped into a seat at counsel table.
To the surprise of the judges and the as-
sembled public, Andrew Hamilton an-
nounced that he would represent the de-
fendant.® Hamilton, a former attorney
general of Pennsylvania, recorder of Phil-
adelphia, and speaker of the Pennsylva-
nia Assembly, was considered the ablest
lawyer in the colonies.

At the time, the judge or judges in a libel
trial would decide whether a writing was
legally libelous. Thus, the only jury ques-
tion was whether the defendant had pub-
lished the alleged libel. The courts of that
era did not recognize truth as a defense.

Hamilton immediately electrified the
case by admitting that his client printed
and published the Weekly Journal, throw-
ing the prosecution’s plans into disarray.
He then stated that in Zenger’s defense,
he would prove the truth of the state-
ments in the newspapers. Justice De-
Lancey did not want a parade of witnesses
swearing to the corruptness and inepti-
tude of his patron, the Governor. There-
fore, he ordered Hamilton not to argue
truth as a defense. Justice DeLancey then
instructed the jury that, because the facts
of the case were clear, their duty under the
law was to find the defendant guilty.

Hamilton argued that free men must
defend themselves against tyranny, and
that it was each juror’s duty to follow his
own conscience and not the judge’s. He
asked them to decide that the newspaper
articles were not libelous in spite of the
court’s instruction that they were.” Moved
by Hamilton’s eloquent arguments, the
jury acquitted Zenger. This act by the ju-
ry signaled the beginnings in this country
of both freedom of the press and jury nul-
lification.

Jury Nullification in the
United States

In 1794, in Georgia v. Brailsford,® Chief
Justice John Jay presided over a jury trial
before the U.S. Supreme Court. He in-
structed the jury:

[Oln questions of fact, it is the province
of the jury, on questions of law, it is the
province of the court to decide. But it
must be observed that by the same law,
which recognizes this reasonable distri-
bution of jurisdiction, you have never-
theless a right to take upon yourselves
to judge of both, and to determine the
law as well as the fact in controversy.”
Thus, the Supreme Court acknowledged
nullification as an acceptable practice.
However, the lower courts that consid-
ered the issue of nullification were am-
bivalent about its legality. In an 1804 case,
People v. Croswell,'® Alexander Hamilton
(no relation to Andrew) defended a man
who had been convicted of libeling Hamil-
ton’s old political rival, President Thomas
Jefferson. Hamilton argued for a new trial
on the basis that the trial court improper-
ly instructed the jury that they could not
judge the law of seditious libel—the same

charge Zenger faced. The New York Su-
preme Court was evenly split on whether
Hamilton was correct.™

Nullification began to fall into disfavor
as revolutionary fervor faded with time.
As early as 1820, two Quakers were
barred from serving on a Rhode Island ju-
ry because the court believed that their
religious beliefs would lead them to acquit
where death was the only possible pun-
ishment.!? Faced with juries acquitting
guilty, but sympathetic, defendants to
spare their lives, states began establish-
ing different degrees of murder and elimi-
nating mandatory capital punishment. In
1837, Tennessee became the first state to
allow jurors to decide whether the death
penalty was an appropriate sentence.!3

The first major case in this country to
deny jurors the right to nullify was Unit-
ed States v. Battiste,'* in which the U.S.
District Court in Massachusetts held that

The Trial of William Penn

a colleague named William Mead.?

to pay.®

1998) at 25.
3. Penn and Mead, supra, note 1 at 11-17.
4. ld. at 23.
5. /d. at 24.
6. Id. at 20-26.

Houghton Mifflin Co., 1925) at 53.

Howell's State Trials 999 (1670).

William Penn, better known to Americans as the founder of Pennsylvania, had a histo-
ry of arrests in England for espousing his Quaker beliefs, which were extremely unpopu-
lar with the British government.! In 1670 London, he protested the authorities’ closing of
the Quaker meeting house by taking to the streets to preach. He was arrested along with

Penn and Mead questioned the legality of their indictment when they were forced to
represent themselves at trial. Castigating them for their impudence in seeking to “teach
the Court what Law is,” the judge told Penn several times to “stop his Mouth,” before fi-
nally throwing him out of the courtroom. The judge then admonished Mead, “You de-
serve to have your Tongue cut out.”* (And we think we have tough judges!)

The jury eventually found the two “guilty of speaking in Gracechurch Street,” but re-
fused to include the words “to an unlawful assembly.”* The trial court would not accept
this verdict; the Recorder of the Court stated, “Gentlemen, you shall not be dismist till
we have a Verdict, that the Court will accept; and you shall be lock’d up, without Meat,
Drink, Fire, and Tobacco; you shall not think thus to abuse the Court; we will have a Ver-
dict, by the help of God, or you shall starve for it.”® The court then adjourned until 7:00 the
next morning, locking in the jury without “so much as a Chamberpot, tho desired.”® The
verdict remained the same the next morning and the next. Upon the court’s refusal to
accept this verdict, the foreman declared that the jury found both defendants not guilty.”
In response, the judge fined each juror forty marks and imprisoned them all for their failure

NOTES
1. Penn and Mead, The Tryal of William Penn and William Mead for Causing a Tumuilt (first pub-

lished 1719), Don C. Seitz, ed. (Boston, MA: Marshall Jones Co., 1919).
2. Conrad, Jury Nullification: The Evolution of a Doctrine (Durham, NC: Carolina Academic Press,

7. Postgate, Murder, Piracy and Treason: A Selection of Notable English Trials (Boston, MA:

8. Penn and Mead, supra, note 1 at 34. Bushel (or Bushell), a wealthy man, applied for a writ of
habeas corpus, which declared illegal the trial court’s order punishing the jurors. Bushell’s Case, 6
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although jurors had the power to nullify,
they did not have the moral right to do so.
The court stated that jury nullification
led to uncertainty, because it would be
impossible to ascertain the jury’s inter-
pretation of the law, and there was no
remedy for a party injured by improper
nullification.!®

Nevertheless, some states clung to jury
nullification as a valid defense of the indi-
vidual against the government. In 1820,
Connecticut legislators passed a law re-
quiring that the judge could only state his
“opinion” of the criminal law.'6 In 1827,
the Illinois criminal code provided that ju-
ries “shall be judges of the law and fact.””
Maryland and Indiana both revised their
state constitutions in 1851 to guarantee a
jury’s right to nullify.!

By the mid-1800s, jury nullification
emerged as a defense to certain types of
unpopular charges. Northern jurors rou-
tinely nullified the Fugitive Slave Act of
1850 and acquitted those who assisted es-
caping slaves. In United States v. Morris,®
an African-American lawyer was charged
with helping a client, a former slave, es-

cape from a Boston courtroom from which
he was being extradited back to Virginia.
Morris’s lawyer argued that the jury
should decide whether the Fugitive Slave
Act was constitutional, regardless of the
judge’s opinion.2° The court instructed the
jury eloquently about the public scrutiny
to which a judge’s decision is held and
about the need to enforce the law, however
unpopular.?! Regardless, the jury re-
turned a not-guilty verdict.??

The state courts began differing on the
legality of jury nullification. In 1849, Ver-
mont held that juries had the power to
nullify and that “such power is equivalent
to right.”?? The Vermont Supreme Court
discussed the jury’s traditional role as pro-
tector of the individual against a corrupt
and oppressive government and as a
shield against judges who may favor the
prosecution.?*

However, in 1855, in Commonwealth v.
Anthes,?® the Massachusetts Supreme
Court held unconstitutional a law allow-
ing juries to decide “both the fact and the
law.”26 The Court held that it denied the
defendant the right to certainty and to a
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“government of laws and not of men.”?” As
the 1800s waned, more state supreme
courts followed, ruling jury nullification
an unsound doctrine.?

In 1895, the U.S. Supreme Court decid-
ed Sparf v. United States,? dealing a re-
sounding blow to juror independence.
Sparf and Hansen were two sailors
charged with murder on the high seas.
During their trial, at least one juror asked
the court several times to clarify whether
the defendants could be found guilty of
manslaughter and if they would receive
the death penalty if convicted of murder.

The trial court instructed the jury that
“if a felonious homicide has been commit-
ted, of which you are to be the judges from
the proof, there is nothing in this case to
reduce it below the grade of murder.”?°
The jury convicted Sparf and Hansen,
who appealed partially because the jury
should have been instructed that they
could find the defendants not guilty in
spite of the law. The Supreme Court held
that juries have no right to judge the law.
Instead, the law must be administered
without confusion and uncertainty:
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Indeed, if a jury may rightfully disre-
gard the direction of the court in mat-
ter of law, and determine for themselves
what the law is in the particular case
before them, it is difficult to perceive
any legal ground upon which a verdict
of conviction can be set aside by the
court as being against law.?!
The lengthy opinion catalogues the case
law against jury nullification, and even
questions the accuracy of the published
text of Brailsford.?? Justice Gray, in dis-
sent, called the jury “the chief security of
the liberty of the citizen” against prejudice
and oppression.®
Most courts considering jury nullifica-
tion in the United States tend to follow
the holdings in Battiste and Sparf. Ac-
cording to these cases, jurors have the
power to nullify, but the courts do not
have to inform them about this power.

Race and Jury Nullification

A primary criticism of jury nullification
in this century is that it sways with the
political winds, whether positive or nega-
tive. One example of this is presumed nul-
lification in cases of racial prejudice. Many
onlookers believe that racial prejudice led
to jury nullification in the acquittals of the
police officers in the Rodney King beating
trial.3* Race also may have played a role in
the trials of Byron De La Beckwith, who
killed civil rights leader Medgar Evers in
1963. Two all-white juries in 1964 hung in
spite of strong evidence against Beckwith,
who was finally convicted of killing Evers
thirty years after the murder.?

Evidence of lynchers benefiting from ju-
ry nullification is anecdotal. For instance,
few lynchings in the south were fully in-
vestigated and prosecuted, a situation one
commentator has called “preemptive nul-
lification.”3¢ This may have been because
the authorities themselves were not inter-
ested in bringing the Killers to justice or
they knew that a jury would refuse to con-
vict.

A well-known and shocking case of
racially-motivated nullification is that of
Emmett Till, a 14-year-old African-Ameri-
can boy who allegedly whistled at a white
woman in Mississippi in 1955. He was ab-
ducted, tortured, and killed; his body was
dumped in the Tallahatchie River. Two
white half-brothers were tried before an
all-white jury. The local sheriff, Harold
Strider, refused to help the prosecution
and testified for the defense. When
African-American reporters entered the
courtroom, he greeted them with, “Hello,
niggers.”3” The brothers’ defense attorney

argued to the jury, “I know every last An-
glo-Saxon one of you has the courage to
acquit these men.”38 They did just that. A
new investigation into the case was finally
opened in 2004 by the U.S. Jutice Depart-
ment.

Recent Jury Nullification
Issues

In modern times, jurors have nullified
the cases of Viet Nam war protesters,
medical marijuana users, and battered
women. In 1989, the Fully Informed Jury
Association (“FIJA”) was formed to edu-
cate prospective jurors about their right to
nullify the law.3° FIJA has produced ju-
rors’ rights pamphlets and distributed
them outside notorious cases like those of
the Branch Davidians, survivalist Randy
Weaver, right-to-die advocate Dr. Jack
Kevorkian, and Hollywood madam Heidi
Fleiss.®

FIJA’s message has been somewhat
tainted by reports of'its ties to far-right or-
ganizations and the militia movement.*!
FIJA has been unsuccessful in its at-
tempts to get jurors’ rights amendments
passed in several states.*?

Even in states that have constitutional
provisions guaranteeing the right of jury
nullification, modern courts have repeat-
edly ruled against the doctrine.** How-
ever, the courts have routinely refused to
violate the sanctity of the jury room and
have stopped short of inquiring into jury
deliberations, except in the most extreme
circumstances. The Second Circuit, in
United States v. Thomas,** held that a ju-
ror cannot be removed from a jury with-
out proof “beyond doubt” that the juror in-
tended to disregard the trial court’s in-
structions. According to the court, if there
is any possibility that the juror is trying to
apply the law, any inquiry into delibera-
tions must stop.*®

The Law in Colorado

In a 1997 case, People v. Kriho,* a juror
was convicted of contempt for not reveal-
ing her personal beliefs about drug laws
and her past criminal history during voir
dire. The prosecution’s case against her in-
cluded evidence of juror deliberations. The
Colorado Court of Appeals held that if
there is any possibility a juror is basing
his or her decision on the sufficiency of the
evidence, courts should not inquire into
jury deliberations. The court stated that
this position protects jurors from intimi-
dation and the fear of criminal charges
based on a verdict that might be unpopu-
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lar to the prosecution. Further, it prevents
challenges to jurors and mistrial requests
by defense lawyers who sense an immi-
nent unfavorable verdict.*”

However, Colorado courts have been re-
luctant to specifically enunciate a clear
position on nullification. The closest case
has been People v. Wilson.*® In that 1998
case, the Colorado Court of Appeals dis-
cussed varying states’ laws on both sides
of the issue. The Wilson court, which ulti-
mately held that it was not error for a
prosecutor to tell a jury that they were du-
ty-bound to follow the law, stated that “the
issue of nullification is best avoided.”*?

Jury Nullification Studies

Courts in the United States are reluc-
tant to question juries’ deliberative proc-
esses. Therefore, absent self-reporting by
jurors, there is no way to know whether a
not-guilty verdict is the result of nullifica-
tion or of a thorough testing and rejection
of the government’s case.

Maryland, which has a constitutional
jury nullification provision, gives the fol-
lowing routine instruction:

Members of the jury, this is a criminal

case, and under the Constitution and

the laws of the State of Maryland, in a

criminal case the jury is the judge of the

law as well as of the facts in the case. So
that whatever I tell you about the law,
while it is intended to be helpful to you
in reaching a just and proper verdict in
the case, it is not binding upon you as
members of the jury and you may ac-
cept or reject it. And you may apply the
law as you apprehend it to be in the
case.”
A survey of Maryland trial judges re-
vealed that most thought that the in-
struction had a minimal impact on ver-
dicts and that juries usually followed the
judge’s instructions.5!

Scholars have studied mock jurors’ be-
havior when told of their power to nullify.
Jurors who were given a “radical” jury
nullification instruction tended to discuss
the instruction and the defendant’s char-
acter more and the evidence less.?? They
also tended to talk about their personal
experiences more than juries that had not
received the nullification instruction. Per-
haps not surprisingly, the nullification-
instruction juries acquitted more than
control juries in euthanasia cases with
sympathetic defendants. However, they
convicted more often in drunk-driving
cases.”

Similarly, mock jurors were more likely
to nullify if the defense lawyer brought up
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nullification than if the judge presented it
in the jury instructions. However, their
tendency to nullify was reversed when a
prosecutor challenged the defense law-
yer’s nullification arguments by objecting
and reminding the jurors of their legal du-
ty. 54

A 2003 study by the National Center
for State Courts examined hung juries,
surveying jurors to determine how fre-
quently and why they nullified. The study
reviewed cases in the cities of Los Ange-
les, New York, Phoenix, and Washington,
D.C. The study concluded it was “unlikely
that jury nullification plays a dominant
role in the large majority of [hung jury]
cases.”® Jurors responsible for hung ju-
ries expressed concerns not only about the
law’s fairness and the fairness of the tri-
al’s outcome, but also about the evidence
presented. Finally, the results showed
that jurors considered so many variables
in the decision-making process that race
was not a significant factor in verdicts.

Practical Considerations

A prosecutor, when faced with a jury
nullification argument, can usually rely

on the judge to remind jurors of their
oaths to follow the law as given to them in
the court’s instructions. Defense practi-
tioners may consider jury nullification as
a tactic, albeit one of last resort. If so, they
may consider the following.

First, the defense lawyer should make
sure the case is appropriate for nullifica-
tion. In other words, he or she should de-
termine whether the client’s situation is
one that engenders outrage among ordi-
nary citizens (not just among defense law-
yers).

Second, the defense lawyer should ex-
plore ways to use a defense that is based
on the law. For example, this might in-
clude entrapment, lack of mens rea,
duress, or choice of evils. In the author’s
observation, defense lawyers rarely actu-
ally argue nullification, although most will
admit to having at least one case where
their defense was “essentially nullifica-
tion.”

Third, the best argument for nullifica-
tion is to a “jury of one.” The case’s emo-
tional impact may lead the prosecutor to
do justice as opposed to merely seeking a
conviction, thus obviating the need for a
trial.
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Fourth, a lawyer who argues that a jury
should ignore the law may have ethical
troubles.?® Telling a jury to disobey the
judge’s instructions could be problematic,
although there is a good faith argument
that jurors have the power to nullify and
that lawyers should be allowed to tell
them about it. According to Colorado Rule
of Professional Conduct 3.1, a “. . . lawyer
for the defendant in a criminal proceeding
... may nevertheless so defend the pro-
ceeding as to require that every element
of the case be established.” However, it is
not clear whether a defense attorney may
argue nullification if every element of the
prosecution’s case is established and there
is no other possible defense.

One proposal, suggested by University
of Colorado Law Professor H. Patrick Fur-
man, would involve providing some legal
restraints on jury nullification: defense
counsel could raise the issue in a pretrial
motion and attempt to establish some
support for arguing it to a jury. The case
should have specific facts that militate
strongly in favor of the defendant. If the
court rules that the case is one that is ap-
propriate for the jury to consider nullify-
ing, an instruction similar to the Mary-
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land instruction could be given. However,
the instruction also should tell the jury
that there is a presumption in favor of the
law, which could be overcome only by cir-
cumstances that strongly indicate that
justice would best be served by finding the
defendant not guilty.>”

Such an approach might be appropri-
ate, for example, in a case of innocent pos-
session of a controlled substance. Imagine
a scenario in which a mother flushes
drugs she finds in her son’s room instead
of calling the police. The current state of
Colorado law is that any knowing posses-
sion is illegal .58 If a case such as this were
prosecuted, the jury could decide whether
the mother’s actions were morally appro-
priate and, therefore, in their eyes, legal.
Thus, nullification could be an effective
tool for justice if given legal boundaries.”®

Conclusion

Jury nullification has traced a colorful
path through American jurisprudence, re-
flecting the emotional and political opin-
ions of the common man. Courts have
been less likely to embrace juror inde-
pendence, generally only doing so during
times when jurors are seen as necessary
protections against overreaching or un-
just governments.

Colorado has recently embarked on
widespread criminal jury reform to give
jurors more ownership of their verdicts
and to give the general public more confi-
dence in the judicial system. For instance,
jurors are now permitted to take notes
and to ask questions of witnesses.%° It
may be a logical next step to advise jurors
of their power to nullify the law.
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